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8.9.2016                                                                                         G.R. Case No.42/2013 

 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                          G.R. Case No.42/2013 

           (U/S-354/323 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    1. Sri Sukumar Sen 

S/o Late Abinash Sen 

2. Smti. Popy Sen 

W/o Sri Sukumar Sen  

Both are resident of village-Dewaguri 

P.S. Khairabari  

Dist. Udalguri, BTAD::Assam  

       ---------Accused persons 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, learned Asstt. P.P.   

Advocate for the accused: Mr. Samarjit Sarmah       

Evidence recorded on: 28.11.13/9.6.15/4.7.15/4.8.15/4.9.15/9.12.15/17.6.16 

Argument heard on: 27.7.2016 & 24.8.2016 

Judgment delivered on: 8.9.2016  
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JUDGMENT 

1. The prosecution case in brief is as follows:  

The informant Sri Rajib Sen kept bricks for sale infront of his shop 

situated at his village Dewaguri. On 8.1.2013 at about 4:00 P.M. accused 

Sukumar Sen threw away those bricks and seeing that Rajib Sen’s mother 

Radha Rani Sen begged not to do so. But, instead of listening to her the 

accused hit on her head with a brick causing grievous injury. Seeing his 

mother being assaulted, Rajib Sen restrained the accused. But, he was 

also assaulted and hit by the accused on his head and other parts of his 

body. As a result he and his mother had to be treated at Khairabari Civil 

Hospital. 

2. To this effect the informant lodged a written FIR before the O/C, 

Khairabari P.S. which was registered as Khairabari P.S. Case No.03/2013 

U/S-354/325 of IPC and the case was duly investigated into. During the 

course of investigation the I/O found sufficient material against accused 

Sukumar Sen U/S-354/323 of IPC and submitted charge sheet 

accordingly. Hence, this case.  

3. When the accused appeared before the court copies of relevant 

documents were furnished to him as per Section-207 of CrPC. Then, the 

particulars of offences U/S-354/323 of IPC were read over and explained 

to which he pleaded not guilty and claimed to be tried. Hence, the case 

proceeded for trial. 

4. When the case was at evidence stage accused Sukumar Sen’s wife Popy 

Sen had been impleaded as co-accused basing on the evidence of PW-6, 

Radha Rani Sen. Thereafter, the particulars of offences under the 

aforesaid sections of law were again read over and explained to the newly 

impleaded accused to which she pleaded not guilty and claimed to be 

tried. Learned advocate of the accused submitted that the impleaded 

accused shall take her defence by cross-examining Radha Rani Sen alone 
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and so she was called to be cross-examined. Accordingly, the PW-6 was 

cross-examined by the defence. 

 

5. POINTS FOR DETERMINATION: 

Point No.(1):  Whether on 8.1.2013 at about 4:00 P.M. 

accused Sukumar Sen and his wife Popy Sen 

assaulted or used criminal force to Radha Rani Sen 

with an intent to outrage her modesty and thereby 

committed an offence punishable U/S-354 of the 

Indian Penal Code and within my cognizance? 

Point No.(2):  Whether, on or about the same day, time and 

place the accused persons voluntarily caused hurt 

to Rajib Sen and his mother Radha Rani Sen and 

thereby committed an offence punishable U/S-323 

of the Indian Penal Code; and within my 

cognizance? 

6. The prosecution side examined 6(six) witnesses and exhibited the FIR, 

sketch map of the place of occurrence and the charge sheet. All the 

witnesses were cross-examined by the defence. Then, the prosecution 

evidence was closed. After closure of prosecution evidence, I have 

carefully gone through the case record and the evidence on record. On 

finding sufficient material against both the accused, their statement of 

defence U/S-313 CrPC were recorded wherein they pleaded complete 

denial. However, they declined to adduce defence evidence and 

accordingly the defence evidence was closed. 

7. I have heard argument from learned advocate of the accused persons 

Mr. S. Sarmah and learned Asstt. P.P. Mr. D. Dahal for the 

prosecution. I have also minutely gone through the case record and the 

evidence on record.  
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8. At the time of argument learned Mr. Sarma submitted that except the 

victim no other witnesses have stated anything regarding involvement of 

accused Popy Sen. Moreover, he submitted that the prosecution has 

failed to prove the guilt of the accused persons beyond all reasonable 

doubt and hence he prays for their acquittal. On the other hand learned 

Asstt. P.P. Mr. Dahal submitted that the daughter of the accused person 

admitted in her evidence in G.R. Case No.41/13 that their parents 

assaulted the victims of this case and so nothing more is required to be 

proved. Again, referring to Section-138 of Evidence Act it is submitted 

that the number of witnesses does not determine the fate of the case. 

Rather, it is the quality of evidence which is to be considered. According 

to him the prosecution could firmly establish the guilt of the accused 

persons beyond all reasonable doubt and so they are liable to be 

punished in accordance with law. Replying to such submission of Mr. 

Dahal, learned defence counsel Mr. Sarmah submitted that the 

argument advanced by learned APP cannot be considered in the present 

case at hand and hence prays for acquittal of the accused persons. 

9. Considering the submission of both the sides and in order to properly 

appreciate the evidence of the prosecution, the case record of G.R. Case 

No.41/13 had been called for. I have carefully gone through the evidence 

of the prosecution witnesses of that case. 

10.  I have given anxious consideration to the rival submissions of both the 

learned advocates and very minutely scrutinized the materials available in 

the record.     

DISCUSSION, DECISION AND REASONS THEREOF: 

11.  On careful analysis of the evidence on record it is apparent that PW-6 

was the first to see the accused persons allegedly throwing the bricks 

kept by her son in front of his shop for sale. This is also evident from 

Ext.1 FIR. So, let me first see what PW-6 has deposed in her evidence.  

12.  In her evidence PW-6 deposed that Rajib Sen is her son and the accused 

is her brother-in-law. She stated that the houses of Rajib Sen and the 
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accused are separated by a common boundary. She stated that there is a 

shop in front of their house and in front of the shop they kept 

accumulating the bricks. At the time of occurrence she saw accused 

Sukumar Sen and his wife throwing the bricks and seeing this when she 

restrained them from doing so then suddenly Sukumar Sen’s wife hit her 

on the head with brick. She fell down on the ground and then she was hit 

by another brick but could not see who hit her with that brick. Thereafter, 

she became senseless and regained her sense at the hospital. 

13.  In her cross-examination she admitted that accused Sukumar Sen has a 

shop in front of their house nearby their shop. The said shop is situated 

at a distance of about 100 metres and in between the shops and their 

house, there is a pond. She stated that her son Rajib Sen used to do 

business of bricks. According to her on the alleged day some bricks were 

dumped in front of the two shops and at the relevant time accused 

Sukumar was keeping the bricks aside from its dumping place. So, verbal 

altercation took place between her and Sukumar Sen. She admitted that 

the place where the bricks were dumped was not even and bricks were 

scattered here and there. She expressed ignorance whether her son Rajib 

was present at the place of occurrence when the verbal altercation took 

place. She denied that during verbal altercation Rajib came there and hit 

Sukumar Sen with bricks. However, she admitted the fact that Sukumar 

filed a case against her son Rajib in respect of the same occurrence but 

expressed ignorance about the fate of that case at present. She denied 

that this case has been filed with a view to save themselves from the 

case filed by accused Sukumar and that she fell down of her own and got 

some injury. She expressed ignorance who took her to hospital and how 

much time she had been there. She admitted having some dispute with 

accused Sukumar in respect of landed properties. She also admitted that 

at the time of occurrence none of his family members were present but 

there were number of other people. However, she did not notice who 

they were. She denied having deposed falsely owing to land dispute.  
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14.  In his evidence PW-1 deposed that he has a shop near their house and 

they had accumulated some bricks outside their house. In this regard the 

accused, a neighbor, raised objection and was throwing away those 

bricks. At that time his mother protested but the accused, instead of 

listening to his mother, assaulted her badly. As a result she received 

severe injury on her head and six stitches had to be given to repair the 

injury. He stated that at that time he was inside his house about 100 feet 

away from the place of occurrence. He allegedly heard about the assault 

and went there and saw his mother injured and took her for medical 

treatment. The witness had allegedly seen the accused at the place of 

occurrence and that Joyanta, Satra and others were also present. 

15.  At the time of cross-examination the fact that the accused is a next-door 

neighbor; that the informant has a shop in front of his house and that the 

accused has also a shop in front of his house were confirmed by the 

defence. He denied that the bricks were lying in the veranda of the shop 

of the accused. He admitted the fact of not seeing the incident when it 

started. According to him Joyanta Boro was with him and they came out 

together. He denied having not seen head injury on his mother. According 

to him, the wife of the accused was also present at that time. He denied 

that the wife of the accused was not shouting. He admitted the fact of 

filing cross-case against him by the accused but denied that to save their 

skin they have filed this case. He also denied that the accused did not 

assault his mother. He further denied having stated before police that he 

too attacked Sukumar with bricks and hit causing injuries. 

16.  In his evidence PW-2 deposed that at the time of occurrence he was 

busy talking with the informant in respect of some business matter. By 

this time, he allegedly heard shouting made by the mother of the 

informant. Hearing that they came outside and found to see the accused 

person hitting the mother of the informant with a brick and blood was 

coming out from her head. Then, they took her to medical. 

17.  At the time of cross-examination he stated that informant is his friend. 

He stated that he has a retail business of supplying bricks, sand, stone 
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etc. He admitted that they were inside the house at that time. He also 

stated that the distance between the house of the informant and the 

place of occurrence is about 100 feet. On the other hand his house is 4 

km away from the house of the accused. He also stated that the 

scattered bricks were lying down in front of the shop. He further stated 

that just after coming outside they found to see the mother of the 

informant with bleeding head. The witness again stated that he does not 

know the other people except the informant, mother of the informant and 

the accused persons. He stated that he did not see who assaulted whom. 

He expressed ignorance whether accused received injury or not. 

According to him they stayed at the place of occurrence for about two 

minutes just after the occurrence. Then police took his statement on the 

same day after two hours of the incident. He expressed ignorance about 

the case filed against the informant and if police seized any article from 

the place of occurrence. He further expressed ignorance if any further 

altercation took place after he left the place of occurrence. 

18.  In his evidence PW-3 deposed that he knows the accused as well as the 

informant. He stated that on the day of occurrence they were doing some 

work of accounting at the house of Rajib Sen. Then he heard shout 

coming by the road passing in front of the house of the informant and 

they found to see the accused person pelting brick at the head of Rajib 

Sen’s mother. Then, they brought her to medical (Khairabari) as blood 

was coming from the head. 

19.  At the time of cross-examination he stated that the informant engaged 

him as a daily labour. He stated that one Jayanta Rabha was also with 

them. He also stated that he did not hear the exact word of shouting. 

According to him the place of occurrence is 100 metres away from the 

place where they were sitting. On the other hand his house is ½ km away 

from the house of the informant. He stated that 10-15 persons gathered 

at the place of occurrence before their arrival. He admitted having not 

seen the father of the informant on that day. He also admitted having not 

seen pelting bricks by the accused person. According to him Rajib Sen’s 
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mother fell down on the ground. He stated that he did not see any injury 

on the head of the accused person. Moreover, the accused did not turn 

up towards him and so did not see his head or face. According to him the 

mother of the informant was lying just 3 metres away from the accused 

person. He again stated that he himself, Rajib Sen, Jayanta Rabha and 

the injured mother travelled by the same motorbike to the hospital. He 

denied being engaged by the informant as a labour and so he deposed 

false evidence. According to him they were in the hospital for five 

minutes. 

20.  Again, in his evidence PW-4 deposed that on 8.1.2013 he was posted at 

Khairabari PHC as a medical officer. On that day at about 5:17 PM he 

examined Radha Rani Sen and Rajib Sen. He allegedly found lacerated 

injury on the head of Radha Rani Sen and blood was coming out from the 

wound and three stitches had to be given in the injured place. According 

to him the injury was simple, caused by blunt weapon. Similarly, he 

stated that there was lacerated injury on the head of Rajib Sen. According 

to him the injured was advised to take stitches but he did not take any 

stitches. He opined that the injury was simple, caused by blunt weapon. 

Ext.2 is the injury report in respect of Radha Rani Sen and Ext.2(1) is his 

signature. Ext.3 is the injury report of Rajib Sen and Ext.3(1) is his 

signature. 

21.  At the time of cross-examination PW-4 opined that the injury may be 

caused due to dashing against other substances as well. 

22.  In his evidence PW-5 deposed that on 8.1.2013 the then O/C of 

Khairabari received an FIR lodged by Rajib Sen. Accordingly, the O/C 

registered a case and endorsed the same to him for investigation. On the 

following day at 10:30 AM he arrived at the place of occurrence and drew 

sketch map and took the statement of witnesses. He stated that on the 

day of lodging the ejahar he sent Radha Rani Sen and Rajib Sen along 

with escort to Khairabari CHC. Then, after completion of preliminary 

investigation he handed over the C/D to the then O/C. But, after going 

through the C/D he found that no further investigation was done after he 
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finished the preliminary investigation. According to him the then O/C of 

Khairabari P.S. namely Thaneswar Chutia submitted the charge sheet and 

he knows his signature. Ext.2 is the sketch map and Ext.2(1) is his 

signature. Ext.3 is the charge sheet and Ext.3(1) is the signature of O/C 

Thaneswar Chutia.  

23.  At the time of cross-examination he stated that he did that make the GD 

Entry of the fact of sending the injured to medical. He stated that 

Sukumar Sen also filed a case against Radha Rani Sen and Rajib Sen for 

the same matter. According to him some bricks were lying in front of the 

shop of Sukumar Sen.  

24.  I have minutely scrutinized the evidence adduced by the prosecution 

witnesses, both oral as well as documentary. Now, first let me see 

whether the evidence is sufficient to hold the accused persons guilty of 

offence U/S-354 of IPC or not. It is the mandate of law, as we all know, 

that in order to prove the offence U/S-354 of IPC against the accused the 

prosecution must prove the following ingredients: 

i. A woman was assaulted or criminal force was used to her. 

ii. The assault or use of criminal force was by the accused. 

iii. The accused intended to outrage her modesty or knew 

that her modesty was likely to be outraged. 

25.  The word “modesty” has not been defined in the IPC. However, the 

honorable Supreme Court in AIR 2004 SC 1677; Raju Pandurang 

Mahale v. State of Maharashtra has held that the ultimate test for 

ascertaining whether modesty has been outraged is whether the action of 

the offender is such as could be perceived as one which is capable of 

shocking the sense of decency of a woman. 

26.  Again the honorable Supreme Court in AIR 2004 SC 536; 

Vidyadharan v. State of Kerala has held that intention is not the sole 

criteria of the offence punishable under Section 354 of IPC and it can be 

committed by a person assaulting or using criminal force to any woman if 
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he knows that by such act the modesty of the woman is likely to be 

affected. Knowledge and intention are essentially things of the mind and 

cannot be demonstrated like physical objects. The existence of intention 

or knowledge has to be calculated out from various circumstances in 

which and upon whom the alleged offence is alleged to have been 

committed. The victim of molestation and indignation is in the same 

position as an injured witness and her witnesses should receive same 

weight. 

27.  Now, in her evidence PW-6 simply stated that at the time of occurrence 

she saw accused Sukumar Sen and his wife throwing the bricks and 

seeing this when she restrained them from doing so then suddenly 

Sukumar Sen’s wife hit her on the head with brick. She fell down on the 

ground and then she was hit by another brick but could not see who hit 

her with that brick. Thereafter, she became senseless and regained her 

sense at the hospital. Again at the time of cross-examination she stated 

that on the alleged day some bricks were dumped in front of the two 

shops and at the relevant time accused Sukumar was keeping the bricks 

aside from its dumping place. So, verbal altercation took place between 

her and Sukumar Sen. However, not a single word has been whispered by 

this witness wherefrom it can be perceived that due to alleged act of the 

accused persons she felt that her modesty had been outraged. 

28.  The evidence of PW-6 clearly shows that the alleged occurrence took 

place only because of her obstruction to the accused persons in keeping 

the bricks aside which her son accumulated in front of his shop for the 

purpose of sale. Her evidence, as well as evidence of other independent 

witnesses also show that the accused has also a shop nearby the shop of 

the informant. The defence plea is that the bricks were scattered here 

and there on an uneven surface. It is also the plea of the defence that 

she fell down on the bricks and sustained injuries. In other words the 

defence indirectly admitted that there was injury on the person of PW-6. 

Ext.2 also corroborates this fact. Now, it is to be seen whether the 

accused persons were responsible for the injury sustained by PW-6. 
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29.  In his evidence PW-1 specifically stated that at the time of occurrence he 

was inside his house about 100 feet away from the place of occurrence. 

He allegedly heard about the assault and went there and saw his mother 

injured and took her for medical treatment. The witness had allegedly 

seen the accused at the place of occurrence and that Joyanta, Satra and 

others were also present. Again during cross-examination he stated that 

he did not see incident when it started. He denied having not seen head 

injury on his mother. Similarly, in his examination-in-Chief PW-2 

specifically stated that he saw the accused assaulting the mother of the 

informant. He also allegedly saw bleeding from her head. However, at the 

time of cross-examination he stated that he did not see who assaulted 

whom. In the same way in his evidence PW-3 stated that after hearing 

shout they came out and found to see the accused person pelting brick at 

the head of Rajib Sen’s mother. However, during cross-examination this 

witness admitted having not seen pelting bricks by the accused person. 

According to him Rajib Sen’s mother fell down on the ground. 

30.  A careful analysis of the evidence of PW-1 to PW-3 clearly indicates that 

though they claimed to have seen the accused persons hitting PW-6 with 

bricks on her head in their examination-in-Chief but during cross-

examination they admitted having not seen the accused persons doing 

so. PW-3 went further and stated that Rajib Sen’s mother fell down on 

the ground. Thus, it is abundantly clear that these three witnesses tried 

to manipulate the prosecution case from the actual happening, which is 

not praiseworthy at all. The conduct of these witnesses does not inspire 

confidence upon me to rely on their evidence to the advantage of the 

prosecution. 

31.  In view of above discussion it is clear that the evidence is not sufficient 

to hold the accused persons guilty of offence U/S-354 of IPC.  

32.  Now, let me see whether the evidence is sufficient to hold the accused 

persons guilty of offence U/S-323 of IPC or not. In his evidence PW-1 did 

not state even a single word alleging that the accused persons voluntarily 

caused hurt to him. Therefore, the injury report Ext.3 cannot be taken for 
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granted to corroborate the fact that he had been assaulted by the 

accused persons. So, I hold that no offence has been made out against 

him (PW-1) U/S-323 of IPC.  

33.  It is already pointed out at para-30 of this judgement that PW-1 to PW-3 

tried to manipulate the prosecution case from the actual happening. So, 

in order to find out the truth we have to heavily rely on the evidence of 

PW-6.  

34.  The discussion made above clearly proves that PW-6 sustained injuries 

which is corroborated by injury report Ext.2. It is her allegation that the 

injury was caused due to throwing of brick on her head by the wife of 

accused Sukumar Sen namely Popy Sen. However, there is no allegation 

by her against accused Sukumar Sen. The defence took the plea that she 

fell down on the uneven ground and got the injury. It was further plea of 

the defence that the case has been filed by the informant in order to save 

him and his mother from the case filed by accused Sukumar Sen. 

Moreover, it was the plea of the defence that the case has been filed due 

to alleged property dispute between the informant and accused persons. 

However, PW-6 specifically stated that Sukumar Sen’s wife hit her on the 

head with brick. Then she fell down on the ground and then she was hit 

by another brick but could not see who hit her with that brick. Thus, from 

the surrounding circumstances and in absence of defence evidence it 

cannot be believed that PW-6 got the injuries as a result of fall on the 

ground. Most interestingly it is observed that the defence did not take any 

plea that the land where the informant accumulated the bricks belonged 

to them and they were in possession of the same. In view of above, 

coupled with other surrounding circumstances it is clearly found that the 

prosecution could firmly prove proved that the injury on the head of PW-6 

was due to pelting of bricks on her head by accused Popy Sen. Hence, I 

hold that the prosecution has succeeded in proving the guilt of accused 

Popy Sen U/S-323 of IPC. Accordingly, she is convicted under the said 

section of law. 
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35.  Accused Popy Sen is the sister-in-law of PW-6 Radha Rani Sen. In other 

words both accused Popy Sen and PW-6 are relatives. Inspite of that the 

accused did not hesitate to commit the offence, though she could have 

abstained from doing so. It is a fact that there is enmity between the two 

families relating to land dispute but at the same time no one can be given 

free hand to take law in hand. Under the circumstances if the provision of 

the Probation of Offenders Act is extended to the accused then that might 

carry a bad message to the society at large. Hence, I’m not inclined to 

extend the benefit of it to the accused. 

36.  However, considering the petty nature of offence that has been proved 

against the accused Popy Sen, I am also not inclined to pass any harsh 

order against her. Rather, considering the nature of offence and the 

injury sustained by the victim (PW-6), I deem it fit to release the accused 

person after due admonition. Accordingly, accused Popy Sen is duly 

admonished in the open court in strict words and warned not to repeat 

such act in future. 

37.  The bailor of the accused persons are discharged from further liabilities 

in the case. However, the bail bond shall remain in force for the next six 

months from today in view of the spirit of Section-437 A of CrPC.  

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 8th day 

of September, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Rajib Sen---------------------PW-1 

ii. Sri Jayanta Boro-----------------PW-2 

iii. Sri Hatra Boro--------------------PW-3 

iv. Dr. Bireswar Deka---------------PW-4 

v. Sri Haren Ch. Das---------------PW-5(I.O.) 

vi. Smti. Radha Rani Sen----------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1-------FIR  

ii. Ext.1(1)---Signature of PW-1 in Ext.1 

iii. Ext.2-------Sketch map of the P.O. 

iv. Ext.2(1)---Signature of PW-5 in Ext.2 

v. Ext.3--------Charge sheet 

vi. Ext.3(1)--- Signature of O/C Thaneswar Chutia in Ext.3 

 4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


